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John Sipple, Esquire

Premerger Notification Office
Federal Trade Commiss:ion

7th and Pernsylvania Avenue, N.W.
Washington, D.C. '

Re: Prexercer Notification Regquirements
and Ex=plovee Savings Plans

Dear Mr. Sipple:

Enclosed please find.a copy of the ®Discussion
Mexorandunm®™ that 1 subritted to you last summer and that
I discussed at a reeting with you and Ms. Baruch, and that
I have subsequently discussed with you frox time to time.

I would a?precxate it if you could confirm my
understanding of the Commission's response to the hypo-
theticali set out in the "Discussion Memnorandunm" -- namely
that:

(1) WwWhere a company's Savings Plan pur-
chases shares sufficient to exceed a thresh-
old fur which a Premerger Notifica“ion and ’
Report Form has been filed (and wheve the
Corpany does rot believe the Savings Plan will
acguire shares sufficient to breach any other
threshold) then the Comrission will deex
Section 8(2.2% as continuing to apply. thus
.giving a reporting firm another five-y:uar
"grace period® beyond the initial such reriod,
provided another forr is filed with respect
to .the threshold exceeded.
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. {2} Where a corpany's Savings Plan does
not purchase shares sufficient to breach the
notificaticn threshold ‘or where the shares
owned by the Savings Plan fluctuate above and
below the no%ification threshold) then the
Commission will deem Section 802.21 as con-
tinuing to apply, thus giving a reporting
firm another five-year “"grace period” beyond
the initial such peraod.

In short, the Cormission's view of the hyvpothetical
set forth in the "Discussicn Memorandum”™ is that the five-year
grace period provided by Secticn 802.21(b) will agair apply
after a company files its 1983 Premerger Notification and
Report Form, provided that the threshold respecting which a
for= 1s filed is (2} exceeded within a year after the filing,
or (b) exceeded at the time the 1983 form is f.led.

I lock forward to hearing frcx= you on this.

Enclosure
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DISCUSSION MEMORANDUM

" Re: Premerger Notification Requirements -
and Erxprloyee Savings Plans )

The regulations as they apply to exployee savings
plans produce a result that would appear to be unintended and,
in any event, wasteful both in terms of the point of view of
the government and the private sector. The prodlezms can be
gleaned from the following hypothetical situation, which is
doubtless very real to scores of corpanies.

A Cozpany files a premarger notification report form
in the fall of 1578, relating to the acquisition of its stock

by its own Employee Savings Plan. That notice advised that

the Company's Savings Plan intended to acquire in excess of

25 percent of the shares of the Company within the succeeding

twelve month period (e.g., by the fall of 1979).
Rule 603.7 provides that:

Notification with respect to an acquisi-
tion shall expire 1 year following the expira-
tion of the waiting period. [(Thus], if the
acquiring person's holdings 40 not meet Or
exceed the notification threshold with respect
to which the notification was filed, the
requiresents of the act must thereafter be
obgerved with respect to any notification
threshold not met or exceeded.

By“the fall of 1979, the Cozpany's savings plan had acquired

in excess of 25 percent of the then outstanding common shares

of the Cozpany. Specifically, the Savinél_Plan'ounetshlp then

constituted 25,07 percent of the then outstanding cozmon shares
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of th2 Company. <hus. the acguisition of stock exce?ded the
aotification threshold of 25 percent within a yeszr o; the
£iling.

A preblem now is created because of the operation
of § 8C02.21 of the rules, which establishes (or fails to
establish) certain exexptions. Section 802.21 exexzpts acquisi-~
tions of vo2ing securities if:

{(a) . The acguir.ng person an2 &ll other
persons rejuired by the Act in these rules
to file notificstion, filed notification with
respedt to an earlier acguisition of voting
securities of the saxme issuer;

(b} The waiting period with respect to
the esrlier acguis:tion harg expired, or been
terminated pursuant to Section 8(3.11 and the
acguisition will be comnsuzrated within five
years of such expiration or termination: and -

{c} The acguisition will not increase
the helding of the acguiring person to meet
or exceed a notification threshold greater
than the greatest notaficeticn thresholid met
or exceeded in thé earlier acguisition.l/
The velevant “notification thresholds™ are defined in Section
101.1(h) (3) and (4) and are respectively, 25 percent and 50

percent of the outstanding voting securities.

1/ The Statement of Basis and Purpose indicates that

The final version of Scction 802.21(c}
also accommolaies the insertion of Section

- 803.7 into the final rules. 1Its phrasing,
‘the greatest notification threshold met or
exceeded in the earlier acquisition’' means
the greatest threshold met or exceeled within
the one year period before the wctification

- expires under Section 803.7. See the example
to that rule.

42 Fed. Reg. 33,493 (July 31, 1978).
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The Cozpany's Savings Plan now holds abouti27 percent
_of the Company's outs:aniing co==on stock, which is held by a
bank as trustee under the Co=pany's Sav;ngs Plan. Many employees
can elect to contribute up to 8 percent of their salary to the
Savings Plan. The exployee's contribution can yo to one of
several funds hell by the trustee, which for present purposes
can he consicered to be similar to mutual funds. One is a
divers:fied stock fund, cne a2 bond fund, cne a Coxpany stock
fund, egc. For each dollar that an ex=ployee contributes, the
Co=pany will contribute $.75 of its cozmon stock into a separate
stock fund., It is this latter funi, thetﬁer with the contribu-
tory Compary stock fund, that represents this 27 vpercent holding
of the Co=gpany's common st0ck by the Savings Plan trustee.

The numter of shares in this fund fluctuates, te"-xng
to decrease as a result of e-ployees retiring or leaving the
Comgpany and the resultant tra“sfer fro% the fund to the individuals
of the stock to which they have becoze eligible. On the other
hand, the nurber of shares will tend to increase each month as

" a result of the Cozpany's =atching the wmonthly payroll deductions

for the Savings Plan for its eligible exmployees. The rate at

‘f.i .

whick any increase takes pla:e will vary depending upon fluctu-
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ations in the number of «ligible ewrloyees. The n@zber of eligible

s=ployees may increase either through erployees becoming eligible

5%

through seniority advarces or as a result of an increase in the. ’ PR
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nuzber of ex=ployees due to the exparsion of the total work force.
.Conversely, a reduction in the work force wiil resul; in a
decrease in the number of shares purchased each month and
distribution of shares to retiring esployees.

A further varjable is the total nu=ber of ouatstanding
cormcn shares. They will decrease should the Company repur-
chase its own common shares: they will increase through the

‘conversion of preferred shares to co==on shares, the e;e:cise
of stock cptions, Or the issuance of new com=on shares incident
to an acguisiticn (therely decreasing the percentage representeld

by the Savings Plan's holdingsy.

Vol

The protlex presente2 to the Company in 1982 is thae

he 2 ol el 47

AN

the five year grace period provided by Section 812.21(b) fre=

its 1873 f1lin; will exgire. Wizh a current tase holding of

27 percent, the next th resﬁcle with respect to'uhich the

Compamy can file is the 50 percent threshold. It will be
izpossitle for the Co=pany to exceel that threshold within the
year succeelins its 1983 f£iling. 1In fact, it is cdoubtful that
the Savings Plan holding will ever exceel the 50 percen .t thresh-
o0ld si=ply because of the effect of ebd and flow of shares into
and out of the gplan and fluctuitions in the ove:zall nux=ber of
outsta=2ing shares, all as previously described., Since the
Coz=pany will not ree: or exceed any nevw thresghosld within the year
after it files in,1983, Section 802.21 will not apply, and the
effect of the notification will, pursuznt to Section 8013.7,

ex;ire one year following the expiration of the waiting period.
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As & result, for the Savings Plan to purchase lﬁhres;u!ter
_Septexber 30, 1984, it will have beern racessary to filo a
further notification by Augist 31, 1964. An annual filing
will continue to be thereafier regquired =« forever it would
appear.

This unfortunate effect of the ruie has no apparent
beneficial effect whatsoever insofar as the government is
concerned. For the Cozpany to file this report annually will
be a waste of time for ic, as well as tbt the perscnnel of
the Antitrust Division and the Feleral Trade Comaission.

For these reascns, and given the likelihood that a
sulstantial nus=ber of companies f«Ce a sizilar prospect, Cis-
cussicn'about the nature of some suaitable relief would oppea;

tc be in order.

July 1€, 1?82
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